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Pursuant to notice, a telephonic hearing was held in
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STATEMENT OF THE | SSUE

Whet her Rul e 65A-1.714, Florida Adm nistrative Code, is
an invalid exercise of delegated |egislative authority for
reasons described in the Petition to Determ ne Parti al
I nvalidity of Rule.

PRELI M NARY STATEMENT

Petitioners, Anne Z. Benson, by and through her son and
attorney-in-fact, Dr. Andre Benson, and Rose Marie G bson, by
and t hrough her daughter and attorney-in-fact, Anna Marie
| ppolito, filed a Petition to Determne Partial Invalidity of
Rule with the Department of Children and Fanmily Services
(DCFS) on or about June 18, 2002. The Petition was forwarded
to the Division of Adm nistrative Hearings on June 24, 2002,
and was assigned to the undersigned on June 25, 2002.

A Notice of Hearing was issued on June 27, 2002,
scheduling a formal hearing for July 25, 2002. On July 24,
2002, the parties filed a Joint Mtion for Abatenment and
Stipulation in which the parties nmoved for a continuance and
request ed an abatenent of the case. The parties stipulated as
fol | ows:

1. This action was filed to chall enge the
| egal sufficiency of Rule 65A-1.714,

Fl ori da Adm nistrative Code, with
Petitioners contending that the rule inits
current formis not consistent with the

provisions of Title 42 United States Code
Annot ated section 1396a(r) and Title 42



Code of Federal Regul ations subpart
435.725(c) (4).

2. Petitioners, without waiving their

clai ms, and Respondent, w thout waiving any
of its defenses, have discussed settl ement
of this case and its related issues, both

factual and legal. The parties believe
that the process outlined and stipulated to
bel ow wi || adequately address all issues

set forth in the petition and end the need
for any adjudicatory action in the case.

3. Petitioner agrees to an abatenent of
the action until Novenmber 2002. During the
abat ement peri od Respondent agrees to do
the foll ow ng:

A. Publish in the Florida

Adm ni strative Wekly no | ater

t han August 16, 2002, a notice of
rul e devel opnent.

B. Take all steps necessary to
file a notice of final adoption
no |l ater than Novenber 2002
concerning a rule that conplies
with 42 United States Code
Annot at ed section 1396a(r) and 42
Code of Federal Regul ations
subpart 435.725(c)(4).

C. Provide petitioners'
attorneys of record copies of al
noti ces and proposed rule

| anguage devel oped t hroughout the
rul emaki ng process.

D. Provide petitioners’
attorneys of record a copy of the
final rule | anguage, as adopted.

E. Mdify Petitioners Anne
Benson and Rose Marie G bson's
patient responsibilities by
deducting their respective health
i nsurance prem uns.



4. The parties understand and agree that
this joint notion and stipulation my be
used by either party to support w thdrawal
and/ or dism ssal of any adm nistrative Fair
Heari ng now pendi ng before the Departnent
of Children and Fam |y Services, Ofice of
Appeal Hearings, concerning Petitioner Anne
Z. Benson or Petitioner Rose Marie G bson,
or both, and Respondent, pertaining to
Respondent's eligibility determ nations of
February 25, 2002 (for Ms. Benson) and

May 15, 2002 (for Ms. G bson).

5. Upon final adoption of a rule that
conplies with 42 United States Code
Annot at ed section 1396a(r) and 42 Code of
Federal Regul ati ons subpart 435.725(c)(4),
Petitioners agree to voluntarily dism ss

t hese proceedings with prejudice. The
notice of voluntary dismssal will be filed
by petitioners no |ater than five (5) days
after receipt of a copy of the notice of
final adoption.

6. Upon filing the notice of dism ssal
with prejudi ce, Respondent agrees to

i mmedi ately take all steps necessary to
conpensate petitioners' attorneys a total
of $1,500.00, representing conplete
conpensation for petitioners' costs and
attorneys' fees. Paynent of such costs and
fees will be made no later than ten (10)
busi ness days foll owi ng recei pt by
Respondent of an order dism ssing the case
with prejudice.

An Order Granting Continuance and Placing Case in
Abeyance was issued on July 24, 2002, requiring a status
report to be filed no later than Septenber 25, 2002.

The parties tinely filed a Joint Status Report on

Sept enber 23, 2002, which stated in pertinent part as follows:



1. On July 24, 2002, the case was abated
based upon the Joint Mtion for Abatenent
and Stipulation, filed on the sane date.

2. Pursuant to Paragraph 3. A of the
stipul ati on, Respondent published its

Noti ce of Rule Developnent in the Florida
Adm ni strative Weekly on August 2, 2002, in
Vol ume 28, Nunber 31. See Attachnent 1.

3. On August 19, 2002, the State of

Fl ori da, Agency for Health Care

Adm ni stration, sought further
clarification fromthe Center for Medicare
and Medicaid Services, in Atlanta, Georgi a,
of the Center for Medicare and Medicaid
Services' Program | ssuance Transm tt al
Notice dated March 5, 1999, which serves as
part of the |egal and factual basis of this
litigation.

4. Specifically, the State indicated that
it " . . . is extrenely interested in

pl aci ng reasonable limts upon the extent
to which the costs of health insurance
prem uns may be deducted froma resident's
share of cost . . .", to elimnate
the risk or probability of expending
limted state funds unnecessarily. See
Attachment 2.

5. The State reasonably believes that it

will receive a response fromthe Center for
Medi care and Medicaid Services within the
next few weeks. The response will provide

necessary gui dance to the State with
respect to the pending issue.

6. Respondent requests that this matter be
continued for approximtely forth-five
[sic] (45) days for the purpose of
receiving a response fromthe Center for
Medi care and Medicaid Services. Petitioner

does not object to this request.

7. The parties do not believe, at this
time, that a final hearing will be required



to resolve this matter. (Enphasis in
original)

On Septenber 30, 2002, an Order Continuing Case in
Abeyance was issued requiring the parties to file a status
report no later than November 15, 2002. The parties filed a
Joint Status Report on Novenmber 18, 2002, which requested
additional tine to file a status report and st ated:

The State of Florida has not received a
written response fromthe Center for

Medi care and Medicaid Services, as of this
date. Moreover, the State has been advi sed
that the reason for "no response"” is the
unavailability of Ms. Rhonda Cottrell
Nat i onal Coordi nator of Medicaid Alliance
for Program Safeguard, at the Center for
Medi care and Medi cai d Servi ces.

An Order Continuing Case in Abeyance was issued on
Novenber 25, 2002, requiring a status report to be filed no
| ater than Decenber 10, 2002.

The parties filed a Joint Status Report on Decenber 10,

2002, whi ch st ated:

1. On Decenber 9, 2002, the state received
a witten response fromthe Centers for

Medi care and Medicaid Services to its
August 19, 2002 letter. Despite receipt of
a response fromthe Centers for Medicare
and Medi caid Services, the state contends
it is unable to currently engage in

rul emaki ng.

2. The Centers for Medicare and Medicaid
Services infornmed the state that the
proposal as stated, was not perm ssible
under federal guidelines. 1t, therefore,
deni ed the state's proposal.



3. The state agrees to use its best
efforts to pursue and obtain sufficient
funding fromthe upcom ng state | egislative
budgetary sessions to cover the total costs
associ ated with absorbi ng expenses t hat
woul d be deducted froma Medicaid

reci pient's share of cost.

4. The state further agrees to continue to
contact and work with the Centers for

Medi care and Medicaid Services to effect a
pol icy approvabl e by the federal
authorities until a policy is devel oped

t hat could be and is approved by the
Centers for Medicare and Medicaid Services.

5. \herefore, the parties request a
t el ephonic status conference to discuss
final disposition of this case.

The text of the letter dated Decenber 5, 2002, fromthe
Centers for Medicare and Medicaid Services reads as foll ows:

The [sic] is in response to your letter

dat ed August 19, 2002 requesting gui dance
on federal Medicaid requirenments pertaining
to the post-eligibility treatnment of

i ncone.

We understand and synpathize with the
budgetary constraints faced by the State
and the need to conserve Medicaid dollars.
However, there are no provisions under
Medicaid law to permt a State to excl ude
amounts for Medicare and other health

i nsurance prem uns, deductibles, or

coi nsurance fromthe post-eligibility

cal cul ati ons for Medicaid beneficiaries.

Post eligibility calculations are made to
determ ne the amount (if any) that Medicaid
reduces its paynent to providers, and to
determ ne the amount (if any) by which an
individual is liable to contribute to the
cost of his/her own health care. After
initial Medicaid eligibility has been
establi shed, the post-eligibility process



applies to Medicaid beneficiaries who are
institutionalized (mst commonly to those
in nursing facilities), and certain

Medi cai d beneficiaries receiving home and
conmuni ty- based wai ver services.

The State Medicaid agency has the authority
to calculate the individual's total

count abl e inconme, and then deduct certain
ampunts fromthat income to determ ne how
much of that incone the individual my be
required to contribute toward his cost of
care. Specifically, the individual's
contribution is his or her total incone

| ess required deductions for:

e personal needs,

« a famly and spouse all owance, if
appl i cabl e, and

e an anpunt for medical or renedial
expenses not subject to paynent by a
third party. The nedical or renedi al
care deduction includes Medicare and
ot her health insurance prem uns,
deducti bl es, and coi nsurance charges and
necessary medi cal or renedial care
recogni zed under State | aw but not
covered under the state plan.

e For institutionalized individuals, the
State has the option to al so deduct an
amount for the maintenance of the
i ndi viduals' home in the community if
the individual is expected to return to
t he home within six nonths.

These calculations allow the State to
reduce its paynent to the provider. It
also allows the State to use this anount as
t he beneficiary's share of the cost of his
or her care, i.e., the anount the
beneficiary is responsible for paying to

t he provider.

The State is requesting use of "reasonable
l[imts" to exclude the deduction of certain



heal th i nsurance prem uns fromthe post-
eligibility calculation; however, neither
the statute nor regulations would permt
this. The follow ng regul ations provide
gui dance as to why this is not pernissible.

e Section 1902(r)(l)(A) requires that the
State nmust take into account anounts for
i ncurred expenses for nmedical and
renmedi al care that are not subject to
paynment by a third party.

e Section 1902(r)(1)(A) (i) and regul ations
42 CFR 435.725(c)(4)(1) or
435.726(c)(4) (1) require States to
deduct anounts for Medi care and ot her
heal th i nsurance prem uns, deducti bl es,
or coinsurance without limtations.

* Reasonable |imts are only applicable to
necessary mnedi cal or renedial care
recogni zed under State | aw but not
covered under the state plan, as
specified under 1902(r)(1)(A) (ii) of the
Act and 42 CFR 435.725(c)(4)(ii) or
435.726(c)(4)(ii1). Excluding, rather
than limting, necessary nedical or
remedi al care woul d not be considered a
reasonable limt.

Under the post-eligibility process, Florida
is required to fully deduct prem uns,
deducti bl es, and coi nsurance charges

(i ncludi ng co-paynents) inposed under

heal th i nsurance progranms (i ncl uding

Medi care) and Medicaid state plans. |If you
need additional gui dance or nore
information regarding this matter, please
contact Carol Langord at (404)562-7412,
Cat hy Kasriel at (404)562-7411 or Renard
Murray at (404)562-7417.

The direction given to DCFS in the above letter is
simlar to a March 5, 1999, transmittal notice issued by the

Heal th Care Fi nancing Adm nistration (HCFA) now known as the



Centers for Medicare and Medicaid Services, which was

referenced in the parties' Septenmber 23, 2002, Joint

Report. |

t reads in pertinent part as follows:

SUBJECT: Application of Incone of
I nstitutionalized Recipients Towards the
Cost of Care

Thi s HCFA Program | ssuance Transm tt al
Notice (PITN) is a clarification of |ong
standi ng Medicaid policy. The Medicare

Cat astrophi ¢ Coverage Act (MCCA) of 1988
amended the Social Security Act by adding
81902(r)(1). This provision codified a
requi renent that was fornerly stated only
in Federal regulations. This rule requires
States to take into account incurred
expenses for nedical or renedial care that
are not subject to paynment by a third
party, including Medicare, as well as

heal th i nsurance prem uns, deductibles, and
coi nsurance when determ ni ng the anmount of
an institutionalized recipient's inconme to
be applied to cost of his/her care. These
provi sions al so apply to recipients getting
home and community-based wai ver services.

Wth the Congressional mandate in m nd, we
are requesting that all States review their
current State Plans and operati onal
procedures to determne if you are in
conpliance with this provision of the |aw.
If not, States should take action by

March 31, 1999 to bring your plan and
programinto conpliance. .

St at us

A case status conference was conducted by tel ephone on

January 2,

2003. As a result of the tel ephone conference and

by agreement of the parties, a Notice of Hearing was

scheduling the final hearing for February 7, 2003.

10

i ssued



On January 21, 2003, the parties each filed a Mdtion for
Summary Final Order asserting that there were no disputed
issues of material fact. Pursuant to a telephone conference
call on January 27, 2003, an Amended Notice of Hearing was
i ssued changi ng the February 7, 2003, hearing to a tel ephonic
hearing for consideration of the parties' notions for sunmary
final order in accordance with Section 120.57(1)(h), Florida
Statutes, and Rul e 28-106.204(4), Florida Adm nistrative Code.

Oral argunment was heard on the parties' notions for
summary final order on February 7, 2003. The parties tinely
filed Proposed Final Orders which have been considered in the
preparation of this Final Order

FI NDI NGS OF FACT

1. Petitioners Benson and G bson are nursing home
residents in Clearwater and Tanpa, Florida, respectively.
They are participants of the Institutional Care Program (1CP)
which is part of the Medicaid program Their eligibility to
participate in ICP is not disputed.

2. DCFS is the state agency responsi ble for Medicaid
eligibility determ nations, including, but not limted to,
policy, rules, and the agreenent with the Social Security
Adm ni stration for Medicaid eligibility determ nations for

Suppl enental Security Income recipients, as well as the actual

11



determ nation of eligibility. Section 409.902, Florida
St at ut es.

3. The Rule which is challenged in this proceeding reads
as follows:

65A-1. 714 SSI-Rel ated Medi cai d Post -
Eligibility Treatnent of |ncone.

After an individual satisfies all non-
financial and financial eligibility
criteria for Hospice, institutional care
services or

ALW HCBS, the departnent detern nes the
amount of the individual’'s patient
responsibility. This process is called
post-eligibility treatnent of incone.

(1) For Hospice and institutional care
services, the follow ng deductions are
applied to the individual’s incone to
determ ne patient responsibility:

(a) Individuals residing in nmedical
institutions shall have $35 of their

nmont hly incone protected for their personal
need al | owance.

(b) Single veterans or surviving spouses
with no dependents residing in nedical
institutions who receive a reduced VA

| mproved Pension of $90, or less, are
entitled to keep their reduced VA pension
payment and shall have $35 of their income
protected for their personal need

al | owance.

(c) If the individual earns therapeutic
wages an additional anount of income equal
to one-half of the nonthly therapeutic
wages, up to $111, shall be protected for
personal need. This protection is in
addition to the $35 personal need

al | owance.

12



(d) Individuals who el ect hospice services
have an amount of their nonthly incone
equal to the federal poverty |evel
protected as their personal need all owance
unl ess they are a resident of a nedical
institution, in which case $35 of their
income is protected for their personal

need.

(e) The departnent applies the fornula and
policies in 42 U S.C. 8§ 1396r-5 to conpute
the community spouse incone all owance after
the institutionalized individual is

determ ned eligible for institutional care
benefits. The standards used are in

par agraph 65A-1.716(5)(c), F.A.C. The
current standard Food Stamp utility

al l owance is used to determ ne the
community spouse’s excess utility expenses.

(f) For community hospice cases, a spousal
al l owance equal to the SSI FBR m nus the
spouse’s own nonthly income shall be
deducted from the individual’s incone.

(g) For 1CP, incone nay be protected for
the first and | ast nonths of eligibility if
the individual’s inconme for that nmonth is
obligated to directly pay for their cost of
food or shelter outside of the facility.

(2) For ALWHCBS, the follow ng deductions
shall apply in conmputing patient
responsi bility:

(a) An allowance for personal needs in an
anmount equal to the Optional State

Suppl enentation (OSS) (as defined in
Chapter 65A-2, F.A.C.) cost of care plus

t he OSS personal need all owance.

(b) An amount equal to the SSI FBR m nus
the spouse’s nonthly incone for the
spouse’ s mai nt enance needs;

(c) An amount equal to the cash assistance

consol i dated need standard m nus the
dependent’s inconme for a spouse with

13



dependents or for dependents not I|iving
with a community spouse. (Enphasis added)

4. Each Petitioner has a nonthly health insurance
prem um expense which is paid to a health insurance provider.

5. DCFS cal cul ated Petitioners' post-eligibility
treatment of incone. |In its determ nation of Petitioners'
patient responsibility (i.e., the anount of npney each
partici pant nust pay towards their nursing home costs), DCFS
di d not deduct the cost of each Petitioner's health insurance
prem um

6. Subsequent to the comencenent of this Rule
chal | enge, DCFS adjusted Petitioners' patient responsibility
to take into consideration Petitioners' health insurance
prem unms. This adjustnment was made pursuant to paragraph 3E.
of the parties' July 24, 2002, Joint Mdtion for Abatenent and
Stipulation as set out in the Prelimnary Statenment.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Section 120.56(1) and (3), Florida
St at ut es.

8. Petitioners have proven that they have standing to
chal l enge the Rule which is the subject of this dispute.
Respondent argues that since the Agency adjusted Petitioners'

patient responsibility to reflect the anount of their nonthly

14



i nsurance prem uns, there is no | onger any controversy and,
therefore, Petitioners |lack standing. However, at the tine
this Rule challenge was filed, the patient responsibility
cal cul ation for Petitioners did not take into account their
respective health insurance prem uns. They were and are
persons substantially affected by the Rule and entitled to
bring a Rule chall enge pursuant to Section 120.56(1) and (3),
Florida Statutes. The stipulation of the parties upon which
Respondent relies does not renove Petitioners' right to
perfect this challenge. Moreover, the stipulation did not
result in a resolution of the case in that the primary renedy
sought by Petitioners, i.e., the determ nation of the
invalidity of the Rule, was not acconplished.

9. The party attacking an existing agency rule has the
burden to prove that the rule constitutes an invalid exercise

of delegated |egislative authority. Cortes v. State Board of

Regents, 655 So. 2d 132 (Fla. 1st DCA 1995). The challenger's

burden is a stringent one. 1d.; Charity v. Florida State

Uni versity, 680 So. 2d 463 (Fla. 1st DCA 1996).

10. The Petition to Determ ne Partial Invalidity of Fla.
Adm n. Code R 65A-1,714 alleges that Rule 65A-1.714, Florida
Adm ni strative Code, is an invalid exercise of del egated
| egislative authority within the context of Section 120.52(8),

Fl ori da Statutes.?

15



11. Petitioners assert that the subject Rule is in
violation of Section 120.52(8)(b)(c) and (e), Florida
Statutes, in that it exceeds Respondent's rul emaking
authority; enlarges, nodifies and contravenes the specific
provi sions of law inmplenented; and is arbitrary and
capricious. Petitioners base this allegation on DCFS refusal
to include Petitioners' health insurance prem uns as a
deduction which Petitioners assert is inmperm ssible under
appl i cabl e state and federal |aw.

12. In the pursuit of state inplenmentation, operation,
or enforcenment of federal programs, an agency is enpowered to
adopt rul es substantively identical to regul ations adopted
pursuant to federal law. Section 120.54(6), Florida Statutes.

13. Section 409.902, Florida Statutes, reads in
pertinent part:

The Departnment of Children and Fam |y
Services is responsible for Medicaid
eligibility determ nations, including, but
not limted to, policy, rules, and the
agreement with the Social Security
Adm ni stration for Medicaid eligibility
determ nations for Supplenental Security
| ncone recipients, as well as the actual
determ nation of eligibility.

14. Section 120.52(8), Florida Statutes, reads as
fol |l ows:

(8) "Invalid exercise of del egated
| egi slative authority” neans action which

goes beyond the powers, functions, and
duti es del egated by the Legislature. A

16



15.

proposed or existing rule is an invalid
exerci se of delegated |l egislative authority
if any one of the follow ng applies:

(a) The agency has materially failed to
foll ow the applicable rul emaki ng procedures
or requirements set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i mpl enrented, citation to which is required
by s. 120.54(3)(a)l.;

(d) The rule is vague, fails to establish
adequat e standards for agency deci sions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by conpetent
substanti al evi dence; or

(g) The rule inposes regulatory costs on

t he regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconmplish the statutory objectives.

Section 409.919, Florida Statutes, states:

Rul es. --The agency shall adopt any rul es
necessary to conply with or adm nister

ss. 409.901-409.920 and all rul es necessary
to conply with federal requirenents. In
addi tion, the Departnent of Children and
Fam |y Services shall adopt and accept
transfer of any rules necessary to carry
out its responsibilities for receiving and
processi ng Medi caid applications and
determ ning Medicaid eligibility, and for
assuring conpliance with and adm ni stering
Ss. 409.901-409.906, as they relate to

t hese responsibilities, and any other

17



provi sions related to responsibility for
the determ nation of Medicaid eligibility.

16. Federal |aw provides for the establishment of state
pl ans for medical assistance and the requirements of the state
pl ans nust conply with 42 U S.C. Section 1396a. 1In
particul ar, Section 1396a requires that the state plan
"provide for flexibility in the application of such standards
with respect to inconme by taking into account except to the
extent prescribed by the Secretary, the costs (whether in form
of insurance prem uns, paynents made to the State under
Section 1396b(d)(2)(B) of this title or otherw se and
regardl ess of whether such costs are rei nbursed under another
public program of the State or political subdivision thereof)
incurred for nedical care or for any other type of renedia
care recogni zed under State law." 42 U S.C. Section
1396a(a) (17).

17. Title 42 U.S.C. Section 1396a(r)(1)(A) provides:

(1)(A) For purposes of sections

1396(a) (17) and 1396r-5(d)(1)(D) of this
title and for purposes of a waiver under
section 1396n of this title, with respect
to the post-eligibility treatment of incone
of individuals who are institutionalized or
recei ving hone or community-based services
under such a waiver, . . . there shall be
taken into account anounts for incurred
expenses for medical or renmedial care that
are not subject to paynent by a third

party, including -

(i) nedicare and other health insurance
prem uns, deducti bles, or coinsurance, and

18



(i1) necessary nmedical or renedial care

recogni zed under State |aw but not covered
under the State plan under this subchapter,
subj ect to reasonable linmts the State may
establish on the anmpbunt of these expenses.

18. Title 42 C.F.R Section 435.725 contains the federal
regul ation for post-eligibility treatnment of incone of
institutionalized individuals. It provides that a state
agency nust reduce its paynents to an institution for services
by the amount remaining fromthe individual's incone after
certain deductions are applied. The regulation specifies
t hose required deductions fromthe individual's incone to
determ ne patient's share of cost.

19. In particular, 42 C.F.R Section 435.725(c)(4)
provi des:

435.725 Post-eligibility treatnment of
income of institutionalized individuals in
SSI States: Application of patient incone
to the cost of care.

* * *

(c) Required deductions. In reducing its
paynment to the institution, the agency nust
deduct the followi ng anbunts, in the
following order, fromthe individual's
total income, as determ ned under paragraph
(e) of this section. Inconme that was

di sregarded in determining eligibility mnust
be considered in this process.

* * *

(4) Expenses not subject to third party
payment. Amounts for incurred expenses for
medi cal or renedial care that are not

19



subj ect to paynent by a third party,
i ncl udi ng- -

(i) Medicare and other health insurance
prem uns, deducti bl es, or coinsurance
charges; and

(ii) Necessary nmedical or renedial care
recogni zed under State | aw but not covered
under the State's Medicaid plan, subject to
reasonable limts the agency may establish
on anounts of these expenses.

Rul e Chal | enge Anal ysi s

Section 120.52(8)(b), Florida Statutes

20. Petitioners assert that because Rule 65A-1.714,

Fl ori da Adm nistrative Code, provides an exclusive list of al
deductions fromthe patient responsibility and does not permtt
a deduction for health insurance prem uns, the Rule exceeds
its grant of rulemaking authority in violation of Section
120.52(8)(b), Florida Statutes.?

21. "The authority to adopt an adm nistrative rule nust
be based on an explicit power or duty identified in the
enabling statute . . . [T]he authority for an admnistrative
rule is not a matter of degree. The question is whether the
statute contains a specific grant of |egislative authority for
the rule, not whether the grant of authority is specific

enough." (Enphasis in original) Florida Board of Medicine, et

al., v. Florida Acadeny of Cosnetic Surgery, Inc., et al., 808

So. 2d 243 (Fla. 1st DCA 2002), quoting Southwest Florida

20



Wat er Managenent District v. Save the Manatee Club, Inc., 773

So. 2d 594, 599 (Fla. 1st DCA 2000).

22. Section 409.919, Florida Statutes, requires DCFS to
adopt and transfer all rules necessary to conply with federal
law to carry out its responsibilities for receiving and
processi ng Medicaid applications and determ ni ng Medi caid
eligibility, and for assuring conpliance with and
adm ni stering Sections 409.901 through 409.906, Florida
Statutes. Sections 409.901 through 409.906, Florida Statutes,
set forth the statutory framework of the Medicaid programin
Fl ori da.

23. Section 409.919, Florida Statutes, gives DCFS broad
authority to adopt all rules necessary to assure conpliance
with and adm ni ster the Medicaid program "The Legislature
itself is hardly suited to anticipate the endl ess variety of
situations that may occur or to rigidly prescribe the
conditions or solutions to the often fact-specific situations

that arise." Avatar Devel opnent Corp. v. State, 723 So. 2d

199 (Fla. 1998). Accordingly, DCFS has not exceeded its grant
of rul emaking authority concerning the opportunity to adopt a
rule(s) on this subject in enacting Rule 65A-1.714, Florida

Adm ni strati ve Code.
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Section 120.52(8)(c), Florida Statutes

24. Petitioners assert that the failure by DCFS to
permt a deduction for health insurance prem uns enl arges,
nodi fies, or contravenes the specific provisions of |aw
i npl emented in violation Section 120.52(8)(c), Florida
Statutes. The specific |laws inplenmented cited as required by
Section 120.54(3)(a)l., Florida Statutes, are Sections
409. 903. 409.904, and 409.919, Florida Statutes.

25. Sections 409.903 and 409. 904 direct the Agency for
Health Care Adm nistration to make certain mandatory and
opti onal paynents on behalf of persons who are determ ned to

be eligible "subject to the incone, assets, and categorical

eligibility tests set forth in federal and state | aw. "

(Enmphasi s supplied) Section 409.919, Florida Statutes, as
di scussed previously, requires DCFS to adopt rul es necessary
to comply with or adm nister the Medicaid program"and to

conply with federal requirenments". (Enmphasis supplied) The

federal requirenents set forth above require the recipients’
heal th i nsurance prem uns to be taken into consideration in
the calculation of Petitioners' patient responsibility.?¥

26. The | anguage of Rule 65A-1.714, Florida
Adm ni strative Code, does not enlarge or nodify the specific
| aws i npl emented. However, the failure to include health

insurance premuns in the calculation of a recipient's patient

22



responsibility is contrary to the federal requirenents set
forth above, and, therefore, contravenes the specific |aws
i mpl ement ed. ¥

Section 120.52(8)(e), Florida Statutes

27. Petitioners assert that DCFS' failure to incorporate
the cost of health insurance premuns in its calculation of a
recipient's patient responsibility in Rule 65A-1.714, Florida
Adm ni strative Code, is arbitrary and caprici ous.

28. "Arule is "arbitrary' only if it is 'not supported
by facts or logic,' and 'capricious' only if it is

irrational." Florida Board of Medicine v. Florida Acadeny,

supra, at 255, citing Board of Clinical Laboratory Pers. v.

Fl orida Assn. of Blood Banks, 721 So. 2d 317, 318 (Fla. 1st

DCA 1998).

29. There is insufficient evidence in the record to
determ ne the status of state and federal |aw regarding this
issue at the time of DCFS pronul gation of the Rule.
Accordingly, the record is insufficient to support a
conclusion that the Rule is arbitrary or capricious.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED
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1. Rule 65A-1.714, Florida Adm nistrative Code, inits
om ssion of including a Medicaid recipient's health insurance
prem um costs in its calculation of the recipient's patient
responsibility, is an invalid exercise of delegated authority.

2. Jurisdiction of the Division of Adm nistrative
Hearings is retained for consideration of Petitioner's request
for attorney's fees pursuant to Section 120.595(3), Florida
St at ut es.

DONE AND ORDERED this 12th day of March, 2003, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 12th day of March, 2003.

ENDNOTES

1/ Although franmed as a partial challenge, Petitioners are
actually challenging the validity of the rule because of
om ssions in its content.

2/ Petitioners assert that the Rule also fails to permt a
deduction for nedical or renmedial care expenses not covered by
a third party. However, the few facts presented do not
establish that these Petitioners were denied deductions for
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medi cal or renedial care. The Petition only asserts that
their health care prem unms were not deduct ed.

3/ See generally Bell v. Agency for Health Care

Adm ni stration, 768 So. 2d 1203 (Fla. 1st DCA 2000)

(Adm nistrative rule dealing with durable nmedical equipnent
for Medicaid recipients violates federal |aw by excl uding
coverage of benefits that may be medically necessary.)

4/ Contravene is defined as "to go or act contrary to:
VI OLATE [~a law]. Webster's Ninth New Collegiate Dictionary

(Merriam Webster, Inc. 1984)
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120. 68,

Fl orida Statutes. Review proceedings are governed by the
Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing the original notice of appeal with the
Clerk of the Division of Admi nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
District Court of Appeal, First District, or with the District
Court of Appeal in the Appellate District where the party
resides. The notice of appeal nust be filed within 30 days of
rendition of the order to be reviewed.
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